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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate -
authority in the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) ét
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad —380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and- should be -accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form ‘of crois/p_d-bamk draft in favour of the Assistant Registrar of the
bench of nominated Public Sectog@éﬂqﬁgﬁthgm\ace where the bench of Tribunal is situated.
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(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1 994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal. : .
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2. One copy of application or O.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014. )
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(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and/penaj%;are in dispute,.or penalty, where
penalty alone is in dispute.” o e (/D?,L,;f‘\;‘\
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ORDER IN APPEAL

M/s. Data Care, 302, Purohit House, Opp. S. P. Stadium,
Navrangpura, Ahmedabad (hereinafter referred to as ‘appellants’) have filed
the present appeal against Order-in-Original No. SD-02/ 12/AC/ 2015-16
dated 29.09.2015 (hereinafter referred to as ‘impugned orde}’) passed by
the Assistant Commissioner, Service Tax, Division-II, Ahmedabad

(hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the appellants are engaged in
the business of providing taxable services covered under the definition of
“Maintenance & Repair Services”, for which they are holding Service Tax
registration No. AAUPD3808PST001L.

3. During the course of audit it was observed that the appellants had less/
short paid their Service Tax liability during the Financial Years from 2009-10
to 2012-13. Thus, a show cause notice was issued to the appellants which
was adjudicated by the adjudicating authority. The adjudicating authority,
vide the impugned order, confirmed the demand of Service Tax of 4
2,73,931/- under Section 73(1) of the Finance Act, 1994 and ordered the
recovery of interest under Section 75 of the Act. He also imposed-imposed

penalties under Sections 77 and 78 of the Act.

4. Being aggrieved with the impugned order, the appellants have preferred
the present appeal. The appellants have submitted that the adjudicating
authority has not appre_ciated the facts and circumstances of the case. The
adjudicating authority has not-given the appellants the benefit of cum duty
price. The adjudicating authority has also not taken into account the other

challan paid by the appellants. Further, the appellants informed that the.

proprietor of the firm has expired and accordingly, requested to set aside the
case in view of the judgment of Hon'ble Supreme Court in the case of

Shabina Abraham vs. Collector of Central Excise and Customs.

5. Personal hearing in the matter was granted and held on 30.06.2016.
Shri N. K. Oza, Advocate, appeared before me and reiterated the contents of
appeal memo. He further submitted citations that in case of death of
proprietor, the liability does not survive. In support of his claim he also

submits copy of the death certificate of the proprietor.

6. 1 have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions made by
the appellants at the time of personal hearing. In view of the above, I find
that the appellants are a proprietorship firm and the proprietor of the firm
Smt. Kunali A, Dave is no more alive._The appellants have submitted a copy
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‘satisfaction. I find that in a proprietorship firm, there exists no legal provision
to shift the tax liability to any other person if the proprietor expires. In this
regard, the judgment of the Hon’ble Supreme Court in the case of Shabina
Abraham vs. The Collector of Central Excise & Customs is squarely applicable
to the present case where the Hon’ble Supreme Court had proclaimed that
arrears of revenue under Central Excise & Salt Act cannot be recovered from
legal heirs of a dead assessee. The Hon'ble Supreme Court in this interesting
tax matter said that “to tax the dead is a contradiction in terms” and “tax
laws are made by the living to tax the living.” Setting aside the Kerala High
Court judgment that upheld the demand of the revenue authorities for excise
duty from the successors of a failed single proprietary firm, the apex court
said: “Tax laws are made by the living to tax the living. What survives the
dead person is what is left behind in the form of such person’s property.”
There is a cluster of similar judgments of Hon’ble High Courts and Tribunals

which I do not wish to discuss as these will simply increase the volume of

this order.

7. In view of the discussion held above, the impugned order is set aside

and the appeal is allowed.

HANKER)
COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.
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ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,
M/s. Data Care,
302, Purohit House,
- Opp. S. P. Stadium, Navrangpura,
Ahmedabad

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax, Ahmedabad.

3) The Addl. Commissioner, Service Tax, Ahmedabad.

4) The Dy./Asst. Commissioner, Service Tax, Division-II, Ahmedabad.

5) The Asst. Commissioner(System), Service Tax Hg, Ahmedabad.
¥ Guard File.

7) P. A. File
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